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SUPREME COURT OF UTAH 
STATE OF UTAH 
RAYMCIID X. ARNOLD, ) 
Plaintiff/Appellant, ) 
vs. ) Case No. 830117 
B.J. TITAN SERVICES COM?ATI? ) 
and HUGHES TCCL CCyp^IY, 
) 
Defendant Respondents. 
BRIE? OF APPELLANT 
Plaintiff, Appellant, Raymond K. Arnold ("Arnold"), submits 
the fallowing in reply to Defendant/Respondent, B.J. Titan 
Services Company's ("Titan") brief: 
FACTS 
1. Arnold was employed by B.J. Titan and its predecessor 
companies for over eleven (11) years. (Transcript, p. 12, lines 
15-13.} 
2. Arnold was initially an equipment operator, and was 
promoted to various positions, and was a District Operations 
Manager at the time he was fired. (Transcript, p. 12, lines 20-
25, p. 13, lines 1-15.) 
3. Arnold submitted plans to clean up the plant as early 
as 1983. (Transcript, p. 23, lines 12-20.) 
4. Arnold was never given the funds to modify and clean up 
the plant. (Transcript, p. 25, lines 8-25, p. 26, lines 1-5-) 
5. Arnold was familiar with B.J. Titan's Operating Manual. 
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(Transcript, p. 26, lines 14-25, p. 27, lines 1-3, p. 29, lines 
7-25, and pp. 30-31.) 
6. In 1935, Arnold's supervisor, Jacobs, was aware of the 
problems with the plant, but only talked to Arnold. He did 'net 
feel it needed to be written up and put in Arnold's personnel 
file. (transcript, p. 104, 112-114.) 
7. On March 12, 1985, Arnold's supervisor, Jacobs, 
prepared an annual performance appraisal, which Jacobs 
characterized as gocd and commenced" Arnold's low maintenance 
costs Addendum. (Transcript, p. 106-107; Trial Exhibit 4.) 
3. During 1935, Arnold's district had been reduced from 17 
employees to 5 employees. (Transcript, p. 13, lines 12-13.) 
9. Arnold was on vacation from July 5-13, 1936. His 
supervisors visited the plant on July 12, 1936. (Transcript, p. 
115, lines 1-10.) 
10. When Arnold returned to work on Monday, his supervisor, 
Jacobs, met with him and told him he had been terminated. 
(Transcript, p. 96, lines 24-25, p. 97, lines 1-15.) 
ARGUMENT 
POINT I. THE TRIAL COURT'S DECISION IS NOT CONSISTENT WITH 
BERUBE V. FASHION CENTRE, LTD. 
In the Trial Court's initial Ruling, the Court stated that, 
"Had Plaintiff had an employment contract, it could perhaps have 
been argued that the provisions of the manual were incorporated 
into the contract, and Plaintiff had justifiably relied upon 
those provisions. However, the existence of the manual did not 
create a contract where none existed." (Record, p. 57 & 58.) 
The Court went on to state that the "at-will" rule is of 
sufficient importance "that it will not be disturbed in the 
absence of compelling evidence that the parties have altered 
their respective positions by their actions. Such evidence is 
not present in this case. (Record, p. 58.) 
In Findings of Fact #12, the Court found that "There is no 
mutual assent or additional requisite consideration between the 
parties regarding the procedures set forth in the Operating 
Manual." In Conclusions of Law #2, the Court stated: "ncr was 
there any additional consideration or mutual assent between the 
parties which would imply the terms of the Operating Manual as 
part of the employment contract with the Plaintiff." (Record, p. 
67.) 
These findings and conclusions are in conflict with the 
Court's holding in Berube v. Fashion Centre Ltd., P.2d 
, 104 Utah'Adv.Rep 4 (3-20-89), in which the Plaintiff did 
not have a written contract and the Court stated that 
"independent consideration should not be required for implied-in~ 
fact promises by the employer which are made after the employee 
commenced work. Berube at 11. 
Arnold would assert that based on the Trial Court's Findings 
of Fact, the Conclusions of Law should be reversed and this case 
remanded with instructions to find that the Operating Manual 
became part of Arnold's employment contract, that Titan breached 
that contract without justification, and Arnold is entitled to 
damages. 
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POINT II. TITAN'S ARGUMENTS ARE INCONSISTENT WITH THE TRIAL 
COURT'S FINDINGS 
Although Titan argues in its brief that the procedures that 
were followed in firing Arnold were Titan's procedures at the 
time, that is in direct conflict with the Trial Court's decision. 
In his Ruling, Judge Draney clearly found that the Operating 
Manual's "disciplinary procedures were in effect at the time of 
Plaintiff's termination"; that "(t)he agents of Defendant failed 
to follow the outlined procedures in terminating Plaintiff/1 and 
there was "nG justification for that failure." (Record, p. 57. 
Also see Findings of Fact # 4, 8 and 9, Record, p. 66.) 
Rule 52(a), U.R.C.P., states that findings of fact "shall 
net be set aside unless clearly erroneous, and due regard shall 
be given to the opportunity of the trial court to judge the 
creditability of the witnesses." On appeal, the Appellate Court 
reviews the evidence and draws any reasonable inferences from the 
evidence in the light most favorable to the Trial Judge's 
findings of fact. See DeBry & Hilton Travel Services, Inc., v. 
Capitol International Airways, Inc., Utah, 555 P.2d 874 (1976), 
and First Western Fidelity- v. Gibbons & Reed Co., 27 Utah 2d 1, 
492 P.2d 132 (1971). 
Generally, the party challenging a finding of fact must 
marshall all the evidence in support of the findings and 
demonstrate that that evidence is insufficient to support the 
findings. See Morgan v. Quailbrook Condominium Co., Utah, 704 
P.2d 573 (1985) . 
Titan has not demonstrated that evidence only shows that the 
Operating Manual had been superceded by different policies and 
procedures. Instead, Titan cites only that evidence which 
supports its position, and ignores that evidence which supports 
the Court's findings that Titan has failed to show that the Trial 
Court's findings of fact were clearly erroneous and therefore, 
they should not be set aside. 
POINT III. TITAN BREACHED THE IMPLIED-IN-FACT CONTRACT WITH 
ARNOLD BY FAILING TO COMPLY WITH THE OPERATING 
MANUAL1S PROCEDURES 
Titan argues that Arnold's termination was consistent with 
the requirements of "*~he OrDeratinrt Manual. Ac^ ?.in tha^ ~ "oositicn 
agents had failed to follow the procedures in the Operating 
Manual and there was no justification for that failure, and Titan 
has failed to demonstrate that the Court's finding is not 
supported by the evidence. 
Titan argues that Arnold's conduct was of such "serious 
importance" that Titan was justified in terminating him without 
following ail the disciplinary steps contained in the manual. 
This argument does not make sense. The problems which Titan 
states were the basis of Arnoldfs termination existed for at 
least one (1) year prior to Arnold's termination. But, they were 
not of such "serious importance" for Arnold's supervisor, Jacobs, 
to write up and put in Arnold's personnel file. Nor were they of 
such "serious importance" to effect Arnold's annual performance 
appraisal. To say that suddenly these problems became of serious 
importance to merit immediate termination defies logic. Instead, 
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it makes more sense to find that Arnold felt that saving money 
was of serious importance, while cleaning the plant was of 
secondary importance, especially in light of his performance 
appraisal (Addendum and Trial Exhibit 4), which praises Arnold's 
lew maintenance cost. This position is consistent with the 
Court's Findings of Fact. 
CONCLUSION 
Like Berube, Arnold was a supervisor who was familiar with 
and'used the disciplinary procedures in Titan's Operating Manual. 
Arnold had positive performance appraisal, even though Arnold's 
supervisor stated that the problems which caused Arnold to be 
fired existed at that time and that those problems were not 
serious enough to be written up and put in Arnold's file. That 
those problems suddenly became so serious as to justify firing 
Arnold while he was on vacation, without warning, not only defies 
logic, but is in direct contradiction to Titan's policy stating 
that "Each employee shall be guaranteed fair and honest 
treatment." (Trial Exhibit #3.) 
Arnold would assert that, based on the Trial Court's 
Findings of Fact, the only legal conclusions that can be reached 
are that Titan's Operating Manual created an implied-in-fact 
contract, that Titan's policies adopted the covenant of good 
faith and fair dealing; that Titan breached both the terms of its 
Operating Manual and the covenant of good faith and fair dealing, 
and therefore,Arnold is entitled to damages. 
Arnold requests this Court to reverse the Trial Court's 
T>aaf* 6 
Conclusions of Law and Judgment, based on Berube, and order that 
judgment be entered for Arnold. 
DATED this 24th day of May, 1989. 
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